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LYNCH, Circuit Judge. This is an appeal fromentry of

summary judgnent against clainms by a public enployee that her
superiors retaliated for her speech on a matter of public concern
and term nated her enpl oynent wi thout due process. Plaintiff Marta
Torres- Rosado, an agent in the Puerto Rico Justice Departnent's
Speci al Investigations Bureau (SIB), clains that her superiors
fired her because she wote a confidential internal menorandum
suggesting that the SIB s investigation of an inmportant politician
m ght be "paral yzed" as part of a cover-up. She has since been
reinstated, pursuant to a settlenment of related litigation in the
Puerto Rico courts.

The defendants remaining in the case are Anibal Torres-
Ri vera, Angel Rotger-Sabat, and José Fuent es- Agostini, who were, at
the relevant tine, Director of the SIB, Assistant Attorney General,
and Attorney General, respectively. In her federal case, brought
under 42 U.S.C. 88 1983, 1985 (2000), plaintiff! clains that these
def endants deni ed her procedural due process, violated her First
Anendnent rights, and engaged in a conspiracy to deprive her of
civil rights. She al so advanced pendent clains under Puerto Rico
| aw that are not part of this appeal.

The district court granted sunmary judgnent to defendants

on all federal clainms and declined jurisdiction over the pendent

! To avoid confusion between plaintiff Torres-Rosado and

def endant Torres-Ri ver a, we wll refer to the forner as
"plaintiff."
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cl ai ns. W affirm the dism ssal of the due process and civil
rights conspiracy clains. On the First Anendnent claim we find
that the district court erred in deternmining that plaintiff's neno
rai sed no i ssue of public concern. Nonetheless, we affirmsunmary
j udgnment against the First Amendnent claimon other grounds.

l.

A. Scope of Summary Judgnent Record

Before turning to the facts of the case, we address a
prelimnary question of what material shoul d properly be consi dered
in the summary judgnment record before us. The district court
deened defendants' notion for summary judgnent, and the factua
assertions supportingit, to be unopposed, because plaintiff failed

to file tinely oppositions to them See Torres-Rosado v. Rotger-

Sabat, 204 F. Supp. 2d 252, 253 & n.1 (D.P.R 2002). Such
oppositions are required by the district court's local rules. See
D.P.R R 311.5, 311.12. This court has held repeatedly that the
district court in Puerto Ricois justified in holding one party's
subnmitted uncontested facts to be admitted when the other party
fails to file oppositions in conpliance with |ocal rules. See,

e.qg, United Parcel Serv., Inc. v. Flores-Gal arza, 318 F. 3d 323, 330

& n.10 (1st G r. 2003); Corrada-Betances v. Sea-lLand Serv., lInc.,

248 F. 3d 40, 43 (1st Cir. 2001); Mrales v. A C Ossleff's EFTF,

246 F. 3d 32, 33-34 (1st Cr. 2001); Ruiz-Riverav. Rley, 209 F. 3d

24, 27-28 (1st Cr. 2000). This, of course, does not nean the



unopposed party wins on sunmary judgnent; that party's uncontested
facts and other evidentiary facts of record nust still show that
the party is entitled to summary judgnent.

Def endant s noved for sunmary judgnment on April 15, 2002,
and included wth their notion a statenment of uncontested facts.
Plaintiff's response was due ten days later. See D.P.R R 311.5.
This deadline came and went, and only on April 29 did plaintiff
submt a notion requesting still another week to respond -- an
ext ensi on whi ch woul d have taken her response up to the eve of the
trial date that had been set in a pretrial order entered five
nont hs before. The next day, April 30, the district court denied
the requested extension. Plaintiff nonetheless filed her bel ated
response on May 7, 2002, the sane day that the district court
granted sunmary judgnent. The plaintiff later noved for
reconsi deration, arguing that the court should consider her tardy
opposition. The court denied this notion in a detail ed unpubli shed
opi nion issued on July 11, 2002.

Plaintiff's appellate briefs drawrepeatedly on facts and
argurments that were included only in the rejected filing, and her
notice of appeal enconpasses the denial of the nption to
reconsi der. However, she does not offer any sustained argument
that the court erred in denying the initial extension of tine or

the notion to reconsider. The failure to argue the point means



that the i ssue has been wai ved. See Donovan v. City of Haverhill,

311 F.3d 74, 76 (1st Cr. 2002).?2
When the district court granted defendants' summary
judgnment notion, its findings of fact were based on the def endants’

subm ssi on of uncontested facts. See Torres-Rosado, 204 F. Supp.

2d at 253-56 & n.1.® On appeal, we consider the sane record that
was before the district court. The uncontested facts are deened
admtted. A small amount of other material qualifies as part of

the summary j udgnent record, such as a verified objection filed by

2 Even if we considered the issue, we would find that the

district court was well withinits discretion. Inits unpublished
opinion denying the notion for reconsideration, the court
exhaustively chronicled the plaintiff's repeated del ays and m ssed
deadlines in this litigation. The court counted at |east fifteen
requests for extensions of time by plaintiff, many of which were
filed after deadlines had already passed. Plaintiff did not even
serve defendant Torres-Rivera, who was living in Romania at the
time, until over a year after filing the conplaint. One notion
filed by plaintiff explaining the failure to neet deadlines is
entitled, "Plaintiff's Attorney Apologies to the Court.” The
district court correctly said that it had been "nore than generous”
in offering plaintiff repeated extensions of tine. G ven the
history of the litigation, and the clear deadlines found in both
Local Rule 311.5 and the court's Novenber 2001 pretrial order, this
deci sion was quite justifiable.

3 There is no nerit in the suggestion, advanced by
plaintiff at oral argunment, that the district court considered the
|ate-filed facts when it rejected the notion to reconsi der, so that

they are part of the record. Rather, in its order denying
reconsi deration, the district court neticul ously explained why it
rejected plaintiff's filing. It then, as a matter of its
di scretion, went on to discuss why, "even if the Court had
considered plaintiff's factual problems wth [defendants']
uncontested facts . . . it would have arrived at the sane

concl usi on. "
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plaintiff at an earlier stage of the litigation and some portions
of depositions and interrogatories subnmtted to the court.

B. Factual Background

In Cctober 1998, plaintiff was a career enployee of the
SIBwth approximately fifteen years of experience. She held the
title of "Agent I11." She also supervised a public integrity
squad. Torres-Rivera conferred these supervisory duties on
plaintiff; they were not part of plaintiff's status as an Agent
11, nor were they assigned through civil service conpetition.

One of the squad's pending investigations concerned
corruption all egati ons agai nst Ani bal Marrero-Pérez, then the vice
presi dent of the Puerto Rico Senate. Plaintiff had a confidenti al
i nformant who was providing information to her about alleged
unl awf ul behavi or by Marrero. Apparently, this informant provided
plaintiff with an accusation and sone evidence suggesting that
Marrero had received an inproper paynent.

Plaintiff wote a four-paragraph internal nenorandumto
Torres-Ri vera on COctober 16, 1998 expressing concerns about the
pace of the Marrero investigation. The first and fourth paragraphs
of the meno alluded to | eads that had been devel oped in the case.*

The m ddl e two paragraphs stated:

4 This meno and nmuch of the rest of the record was witten
in Spanish; we rely on the certified translations provided by the
parties.
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It is my concern that at present this investigation is

paral yzed due to | ack of comruni cation with you, since it

i s you who are authorized to give us instructi ons whet her

to proceed or not regarding this case with the aforesaid

debri efings.

At the | ast neeting held with you, you indicated that you

woul d nake efforts to verify with the federal agencies

whet her there was any investigation into this matter to

t hus know what course of action to follow
The neno cl osed, "For your information and appropriate action.”

A week | ater, on Friday, October 23, Torres-Rivera wote
a neno responding to plaintiff. It quoted her accusation of
paral ysis and then stated:

Your concern is groundless, inasnmuch as comunication

with nmy office flows openly at ny request or at the

request of a party. It is by neans of your nenorandum
that | found out about the information you cited. | do
not know what your intentions are in nmaking such serious

i mput ati ons.

In the face of your assertion, | have no other

alternative but to withdraw you from ny trust as a

supervi sor
The nmeno instructed plaintiff to report for duty to José Ranos,
anot her SIB official, the foll ow ng Mnday.

The sane day, Friday, Torres-Rivera and Ranbs held a
nmeeting with plaintiff where Torres-Rivera read her this neno al oud
and said that plaintiff wuld be renoved from the Mrrero
i nvestigation. The foll ow ng Monday, however, Torres-Rivera wote
another nmeno to plaintiff which reversed this decision and

reinstated her as the agent in charge of the Marrero



investigation.® This nmenp concluded, "I reiterate that all the
resources necessary to help you conduct this investigation to the
consequences that it warrants, will be at your disposal."®

During the neeting on Friday, after she had been given
the nmeno and told that she was being renoved from the
investigation, plaintiff asked that she be allowed to use sone
accunul ated vacation tine. She filed a form which Ranbs signed,
requesting leave from the followng Mnday until Decenber 8.
Torres-Ri vera told her at that neeting that she coul d conmence her
| eave only after filing a report about the Marrero investigation.
After the neeting, but before she |l eft the prem ses, she tol d Ranos
that she refused to conplete the report that she had been ordered
to prepare because she did not want to name her informant to
anot her agent.

Plaintiff did not come to work the follow ng Monday,
Oct ober 26. She tel ephoned Ranps and told himthat her young son

was sick and she would be unable to cone to the office. She says

5 The transl ation submtted to this court indicates that

the meno was written on Novenber 26, not October 26, but this
appears to be an error, and the district court found that it was
witten on Monday, OCctober 26. This concl usion makes sense,
especially since Torres-Rivera no l|longer worked at the SIB by
Novemnber 26.

6 It is not entirely clear from the record whether this
reinstatenent also extended to plaintiff's other supervisory
duti es. Earlier in the litigation, plaintiff stated under oath
t hat she was a supervi sor of the squad as well as the investigation
"[a]t the time of her dism ssal,"” suggesting that she regai ned both
of her supervisory roles.
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that she indicated in this conversation that he had chi cken pox and
t hat she was potentially contagious. Also on Monday, Torres-Rivera
went to Ranps' office and asked if plaintiff had filed the report;
when he found out that she had not done so, he annotated the
vacation request form that Ranbs had signed, indicating that
plaintiff could not take leave until she handed in the report.
Meanwhi l e, plaintiff had attenpted to go over Torres-Rivera's head
by requesting and receiving an appointnment w th Rotger-Sabat at
3: 00 that day, an appointnent she then cancell ed. Finally, in
anot her tel ephone conversation between plaintiff and Ranos that
day, Ranpbs told her that no vacation tine was approved until she
submtted the report, and she repeated her previous statenents
about not revealing her confidential informant.

Plaintiff remained out of the office from Cctober 26
until Novenmber 20. Her verified statenent is that her two-year-old
son had chi cken pox between COctober 23 and Novenber 11; that she
and her son were both ill with bronchitis between Novenber 11 and
Novenber 24 and so she was unable to work; and that regulations
instructed her not to go to work if she were exposed to a
cont agi ous di sease. She |ater submtted nedical docunentation to
her enpl oyer. Defendants have subm tted sworn evidence indicating
that plaintiff was informed several tinmes during that period that
her absence was unauthorized. She has not denied this; she says

the SIB acqui esced to her | eave by accepting her form



During her absence, plaintiff did not hand in the report
that Torres-Rivera had ordered her to submit. She received a neno
on Cctober 30 again instructing her to prepare the status report.
Plaintiff does not say that she was physically unable to do so;
i ndeed, her evidence is that she offered to cone into the office
and prepare the report, but would have to bring her contagi ous son.

VWiile plaintiff was still out of the office, the
newspaper El Vocero published nine articles concerning
investigations of Senator Marrero for alleged corruption
Plaintiff denies speaking to journalists or anyone el se concer ni ng
t he case. Anot her El Vocero article in Novenber reported that
materials for santeria rituals were found in plaintiff's SIB car
and suggested that she was practicing witchcraft against Torres-
Rivera and other governnent officials. Plaintiff, a Roman
Catholic, says the story was basel ess.

Al so during plaintiff's absence, Torres-Rivera left his
position as director of the SIB; his |last day was Novenber 16. On
that final day, he wote a conplaint, which he gave to Attorney
General Fuentes-Agostini, requesting a disciplinary investigation
of plaintiff. This conplaint began by di scussing the original nmeno
fromplaintiff, stating that it "described in witing a situation
of lack of conmunication with the undersigned Director, alluding
that for those reasons an investigation was paralyzed.” It said

that Torres-Rivera had renoved plaintiff from her supervisory
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position because of "the falseness of the inputations" and
conpl ai ned about her ignoring the chain of command by trying to
neet with Rotger-Sabat. It went on to characterize her absence as
unaut hori zed; there is no indication in the conplaint that
plaintiff had ever requested or received approval for sick tine.
Because the departnent's inspector general was friendly wth
plaintiff, she recused herself fromany such inquiry, and Fuentes-
Agostini assigned another enployee, Itala R vera-Buonono, to
I nvestigate plaintiff for "inproper conduct."

Plaintiff returned to work on Novenber 20, before the end
of her requested | eave. It is unclear if she had |earned of
Torres-Rivera's conplaint, but that day she received a hand-
delivered letter fromRi vera-Buonono i nform ng her of the interna
I nvestigation of her conduct. Enclosed with the letter were
various documents on which the investigation relied, including
copies of Torres-Rivera's conplaint and a neno from another SIB
official, Carlos Riestra-Cortés, discussing her absence. Plaintiff
delivered the report on the Marrero investigation on Novenber 20;
it was deened unsatisfactory and she submtted a revised version
four days later, which was al so deened unsati sfactory. On Novenber
24, she turned in nedical certificates and agai n requested regul ar
vacation | eave.

Ri ver a- Buonono prepared a prelimnary report about her

i nvestigation on Decenber 9, 1998. According to the report,
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plaintiff had again been out of the office since Novenber 24.
Ri ver a- Buonono concl uded that, because plaintiff failed to foll ow
rul es concerning perm ssion for absences, she had been "absent from
her job from Cctober 26, 1998 until Novenber 20th w thout having
her absence . . . authorized for any reason.” The report also
recounted sworn testinony by Ranpos that plaintiff had told himshe
refused to wite the report about the Marrero investigation, in
part because she did not want others to speak with her confidenti al
informant, and that if Torres-R vera "wanted information, that he
should search for it." Ri ver a- Buonono determned that this
constituted i nsubordination. It is an uncontested fact that agents
must disclose confidential sources to their supervisors upon
request .

On January 28, 1999, Fuentes-Agostini suspended pl aintiff
with pay and sent her a detailed letter informng her of the
decision and the reasons for it, which were based on Rivera-
Buonono' s conclusions that plaintiff was absent w thout |eave and
i nsubordinate. Plaintiff appeal ed, and an adm nistrative hearing
concerning the charges was held on April 9, 1999. Plaintiff was
represented by counsel and had the opportunity to present evidence
and testinony. The hearing officer found that plaintiff's sick
| eave was not authorized, and that she resisted handing in her
report because she did not want anyone el se conmuni cating with her

confidential infornmant. As a result, he concluded that she had
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been absent w thout |eave and had disobeyed orders, and that
di sm ssal was warranted. Plaintiff's enploynment was term nated on
June 30, 1999.

Plaintiff filed a defamati on suit against Torres-Rivera
in the Puerto Rico courts in Novenber 1999, which alleged that he
was the source for El Vocero's santeria story. |In June 2001, a new
attorney general reached a settlenment of this defamation suit
whereby plaintiff was reinstated with back pay. Plaintiff had
filed her federal case on July 14, 2000.°

.

Even where the record is circunscribed because summary
j udgnment was unopposed, a district court may grant summary j udgnment
agai nst the nonresponding party only "if appropriate.” See Fed. R
Cv. P. 56(e). "Under this provision it is clear that where the
evidentiary matter in support of the notion does not establish the
absence of a genui ne i ssue, summary judgnent rnust be denied even if

no opposing evidentiary matter is presented.” NEPSK, Inc. v. Town

of Houlton, 283 F.3d 1, 7 (1st Gr. 2002) (quotation omtted); see

Kelly v. United States, 924 F.2d 355, 358 (1st Cr. 1991) (in

consi dering unopposed summary judgnment notion, "[o]f course, the

district court was still obliged to consider the notion on its

! Al though the settlenent nooted nuch of the relief
plaintiff had sought, her federal conplaint also pled enotiona
di stress damages, including "partial hospitalization in a nental
institution and a mscarriage.” The record before us contains no
evi dence of these dammges.
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merits"). W |ook at the "pleadings, depositions, answers to
interrogatories, and admissions on file, together wth the
affidavits, if any," Fed. R Civ. P. 56(c), and we apply the

famliar de novo standard of review See Miullen v. St. Paul Fire

& Marine Ins. Co., 972 F.2d 446, 452 (1st Cr. 1992). Plaintiff

"may not rest upon the nere allegations or denials of [her]
pleading.” Fed. R Cv. P. 56(e). An unsworn assertion of fact in
the conplaint alone is not enough to create a material factual
di sput e.

A. Pr ocedural Due Process

Plaintiff alleges her right to procedural due process
under the Fourteenth Amendnent was violated, first when she was
removed fromher supervisory duties (but not fromher status as an
Agent 111), then when she was suspended with pay, and finally when
she was term nated. Constitutional procedural due process protects
only those aspects of public enploynent recognized as property
interests; we refer to Puerto Rico |aw for guidance in defining

such interests. Cleveland Bd. of Educ. v. Loudermll, 470 U S

532, 538 (1985); Figueroa-Serrano v. Ranps-Alverio, 221 F.3d 1, 5-6

(1st Cr. 2000).

Plaintiff's supervisory duties alone do not qualify as
such a protected interest -- even if we assune, despite indications
to the contrary in her own sworn statenent, that they were

elimnated permanently. It was uncontested that the supervisory
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duties were conferred on a discretionary basis to those of the rank
of Agent |1l "who held the trust of the Director of the SIB."

Torres-Rosado, 204 F. Supp. 2d at 254. Plaintiff was assigned

t hese duties without any civil service conpetition. 1d. Thus, she
cannot denonstrate that Puerto Rico's public enploynent | awcreated
any "reasonabl e expectation, arising out of a statute, policy,

rule, or contract,"” that she woul d continue to performsupervisory

duti es. Wjcik v. Mass. State Lottery Commin, 300 F.3d 92, 101

(1st GCir. 2002). Torres-Rivera wote in his neno to plaintiff that
he had decided to "withdraw you fromnmny trust as a supervisor." He

did not violate procedural due process by doing so. See Figueroa-

Serrano, 221 F.3d at 7 ("Wthout career status, the plaintiffs do
not have a constitutionally protected property interest in
continued enployment . . . .").

Due process requirements do not attach to the paid
suspension either, at least on the facts of record in this case.

The Suprene Court explained in Louderm Il that a government

enpl oyer who wi shes to renove a worker inmedi ately may suspend t hat
worker with pay until the procedures associated with term nation
can be conpl et ed. 470 U. S. at 544-45. That is exactly what
happened here. Mre recently, a unaninous Suprene Court rejected
a categorical rul e inposing constitutional due process requirenents

on suspensions w thout pay. See Glbert v. Homar, 520 U S. 924,

929-30 (1997) ("Due process is flexible and calls for such
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procedural protections as the particular situation demands.")

(quoting Morrissey v. Brewer, 408 U S. 471, 481 (1972)). The

G lbert Court also called the deprivation in such cases "relatively
i nsubstantial."” 1d. at 932. Plaintiff's paid suspension in this
case, which caused only a very tenporary deprivation of job
functions and no financial loss, did not give rise to any
constitutional entitlenent to due process.?

The term nation of her enploynent, however, did require
due process. It is well-established under Puerto Rico |aw and
First Grcuit precedents that career enpl oyees in positions such as
plaintiff's -- and who are not in political or policymaking

positions, cf. Flynn v. Cty of Boston, 140 F.3d 42, 45 (1st Cr

1998) -- are entitled to due process in association with their

term nati on. See Acosta-Orozco v. Rodriquez-De-Rivera, 132 F.3d

97, 104 (1st Cr. 1997). The crucial question becones: what

process was due? This is an issue of federal |law. See Loudermll,

470 U. S. at 541; Vitek v. Jones, 455 U S. 480, 491 (1980).

8 Nuner ous courts have hel d that paid suspensions coul d be
i mposed without the sorts of procedures the Constitution demands
for term nations of career enpl oyees who have proprietary interests
in their jobs. Pratt v. Otum 761 A 2d 313, 320 (Me. 2000)
(collecting cases); see, e.qg., Hicks v. Gty of Watonga, 942 F.2d
737, 746 n. 4 (10th Cr. 1991); Koelsch v. Town of Anmesbury, 851 F.
Supp. 497, 500 (D. Mass. 1994). Still, it is conceivable that a
very | ong or open-ended pai d suspensi on m ght function so much |ike
a termnation that sone due process protection mght attach. W
need not consider that prospect here.
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Plaintiff received far nore than the m ni rumel enents of
procedural due process: "sone kind of a hearing"” and an opportunity

to respond to the all egations against her. Loudermll, 470 U. S. at

542; see O Neill v. Baker, 210 F. 3d 41, 47-48 (1st Cr. 2000). The

day she returned to the office, Novenber 20, 1998, she received
notice of the investigation and a copy of the docunents enunerati ng
the all egati ons against her. Wen the investigation was conpl ete,
the January 28, 1999, letter informed plaintiff of its specific
concl usions, that she faced possible term nation, and that she had
aright to a hearing before such action was taken. Finally, the
hearing on April 9, 1999, was conducted before an exam ning
officer, plaintiff was acconpanied by counsel, plaintiff herself
testified, and she had the opportunity to present other w tnesses
and evi dence.

We do not review the substance of decisionmaki ng under
the rubric of procedural due process analysis. See Bishop v. Wod,
426 U. S. 341, 349-50 (1976). Plaintiff alleges that the procedures
enpl oyed departed from applicable regulations under Puerto Rico
I aw. An agency's failure to follow its own rules may be
significant in admnistrative law, but the federal Due Process
Cl ause does not incorporate the particular procedural structures
enacted by state or |local governnents; these clainms should be

pursued, if at all, under Puerto Rico law. See O Neill, 210 F. 3d

at 49 n. 9.
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Plaintiff also argues that she was not given sufficient
war ni ng of the evidence to be used against her at the hearing, as
she says Arnett v. Kennedy, 416 U S. 134 (1974), requires. W
di sagree. The original conplaint by Torres-Rivera and the January
28 letter laid out in detail the allegations and findings that
provi ded cause for termnation. There was no unfair surprise to
plaintiff or her attorney. This was "an explanation of the
enpl oyer' s evi dence" whi ch, conbined with notice and an opportunity
to respond, satisfied the requirenents of procedural due process.
Louderm |Il, 470 U S. at 546 (explaining Arnett).

B. Fi rst Anendnment

A governnent enployee "may not be dismssed for
exercising rights protected under the First Amendnent." Hennessy

v. Gty of Melrose, 194 F.3d 237, 245 (1st Cir. 1999). At the sane

time, that enployee's free speech rights nust be bal anced agai nst
“"the interest of the State, as an enployer, in pronoting the
efficiency of the public services it perforns through its

enpl oyees." Pickering v. Bd. of Educ., 391 U S. 563, 568 (1968);

see Rankin v. MPherson, 483 U.S. 378, 384 (1987); Connick v.

Mers, 461 U.S. 138, 140 (1983).

The I'ine of Suprenme Court cases striking this bal ance has
yiel ded a three-part test, which this court sumrmari zed i n O Connor
v. Steeves, 994 F.2d 905, 912-13 (1st Cr. 1993). The court nust

first determ ne whether the issue about which the enpl oyee spoke
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was a "matter of public concern;” if not, there is no claim for
First Amendnent protection. Connick, 461 U S. at 146; see Tang V.

Rhode Island, 163 F.3d 7, 12 (1st G r. 1998). Second, the court

evaluates the balance between the enployee's First Anmendnent
interests and the governnment's interests as an enployer. See

Rankin, 483 U S. at 388; Mullin v. Town of Fairhaven, 284 F.3d 31,

39-41 (1st Cr. 2002). Finally, if the claim survives both of
these tests, the plaintiff enployee nmust show that the protected
speech was a substantial or notivating factor behind the adverse
enpl oynent action; the burden then shifts to the governnent
enpl oyer to denonstrate by a preponderance of the evidence that it
woul d have taken the sane action absent the protected speech. See

M. Healthy Cty Sch. Dist. Bd. of Educ. v. Doyle, 429 U S. 274,

287 (1977); Wtrwal v. Saco Sch. Bd., 70 F.3d 165, 170 (1st Cr.

1995). Wiile the first two tests are typically lega
determi nations subject to de novo review, the third is a question

of fact which normally belongs to the jury. Nethersole v. Bul ger,

287 F.3d 15, 18-19 (1st Cr. 2002); O Connor, 994 F.2d at 912-13.
The district court here disposed of plaintiff's First
Amendnent claimat the initial stage, finding that her speech was

not about a matter of public concern.® |t concluded that

9 Plaintiff's conplaint presents the alleged First
Amendnent infractions as three different clains: freedomof speech
as a public enployee, unlawful retaliation, and whistleblower
protection. Since she appeals under the First Amendnent and not
under Puerto Rico law, the substantive issues raised by these
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the matters in the case at bar relate to the fundanenta
i nner workings of an office -- that Plaintiff perceived
the investigation was proceeding too slowy. Wi | e
[al | egations of] corruption in the Puerto Ri can senate
are certainly mtters of public concern, t he
i nvestigation itself, or how it is progressing, is
entirely an internal matter, and not of public concern.
That is to say, while the end result m ght be a matter of
public concern, the neans to that end[] is not.

Torres- Rosado, 204 F. Supp. 2d at 260.

As a matter of law, the district court too narrowy
eval uated the nature of the public concernin context. 1In essence,
sonme nonths before plaintiff wote her Cctober 16, 1998 neno, she
had been told that she should hold off on her investigation of
Marrero whil e her supervisors checked to see if federal authorities
were al so investigating him Wen she heard not hi ng, she expressed

concern that "at present this investigation is paralyzed due to
| ack of communication with you, since it is you who are authori zed
to give us instructions whether to proceed or not." "Paralyze" is
defined as "to deprive of strength or activity; make powerl ess;

make ineffective." Wbster's Third New International Dictionary

1638 (1993). The public is concerned about nore than just the "end
result” of the investigation of an elected official. The public is
al so concerned, and understandably so, about whether governnent
i nvestigations of political corruption are influenced inproperly or
are derailed by political connections. Plaintiff's interpretation

of her neno to Torres-Rivera is that the word "paralyzed"

clainms are essentially identical and we consider themtogether.
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represented "an el egant way of accusing himof being engaged in a
cover up." Certainly Torres-Rivera's response to the nmenpo suggests
that he understood it in exactly that way.

"Whet her an enployee's speech addresses a mtter of
publ i c concern nust be determ ned by the content, form and context
of a given statenent, as revealed by the whole record.” Connick
461 U. S. at 147-48. Even if the content of the enployee's speech
on its face relates largely to the internal affairs of the
gover nnent agency, Connick requires a nore searching contextua
analysis to determne if the speech inplicates matters of public
concern as well. See id. at 148-49 (assistant district attorney
distributed survey to her coll eagues asking their opinions about
the functioning of the office; nost questions related to internal
matters that were not of public concern, but one asking whether
enpl oyees felt pressure to work in political canpaigns passed this
initial inquiry and court went on to the second test); O Connor
994 F.2d at 914 (interpreting Connick to require nore searching
inquiry even where speech "would not necessarily qualify, on the
basis of its content alone, as a matter of inherent public
concern").

Under Connick's directive to exam ne "the whol e record, "
it is difficult to understand Torres-Rivera's heated reaction to
plaintiff's meno if it truly signified only an internal concern

about intra-office communi cati on or the pace of investigative work.

-21-



Torres-Rivera's nmeno characterized her statenments as "serious
i mputations” that left him"no other alternative but to w thdraw
you fromny trust.” He had already halted the investigation in
order to make inquiries with federal authorities about their
possible parallel inquiries, but had not ordered the SIB's
i nvestigation resuned. He then renoved plaintiff from the
i nvestigation; the fact that he reinstated her a few days |ater
does not negate an interpretation that he read her neno as
i nvol ving charges of cover-up and obstruction. Significantly,
Torres-Rivera' s strong reacti on happened before other issues arose
-- such as plaintiff's absence fromthe office and t he di spute over
the report -- that mght otherwi se explain his displeasure with
her. W find, contrary to the district court's conclusion, that

the "public concern" test was satisfied here.! Cf. Nethersole, 287

F.3d at 18 n.5 (nmeno seeking neeting to discuss "concerns" about
diversity at wuniversity survived first test at Rule 12(b)(6)
st age).

Since we may affirm summary judgnent "on any basis that

is manifest in the record,” John G Danielson, Inc. v. Wnchester-

Conant Props., Inc., 322 F. 3d 26, 37 (1st G r. 2003), we go on. W

10 It is true that plaintiff did not speak publicly about
her cover-up accusation; indeed, she specifically denied that she
had done so. But the First Anendnent protects enployee speech
about matters of public concern even if the enpl oyee does not seek
to make that speech to an audi ence outside the workplace. G vhan
v. W Line Consol. Sch. Dist., 439 U S. 410, 414 (1979); see also
Rankin, 483 U.S. at 387; O Connor, 994 F.2d at 916
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wi Il assune wthout deciding that plaintiff satisfies the second
test. In general, government interests outweigh First Amendnent
rights when enployee speech prevents efficient provision of

governnment services or disrupts the workpl ace. See Rankin, 483

U S. at 388-89; Connick, 461 U. S. at 152-54; see al so Hennessy, 194

F.3d at 248 (teacher's imoderate, intransigent, and public
criticism of curriculum underm ned operation of school). Her e,
however, plaintiff wote a private meno which she worded fairly
diplomatically; it is difficult to think of a |less disruptive

manner in which plaintiff mght have comuni cated. See O Connor,

994 F. 2d at 915-17 (town enpl oyee who di scl osed al | eged wr ongdoi ng
by a town selectman to the full Board of Selectnen passed second
test, despite the fact that he al so had personal reasons for doing
s0).

W wll |ikewise assune that plaintiff has nmet her
initial burden under the third test to create a question of fact
for the jury as to whether the meno was at | east a substantial or

notivating factor in her termnation. M. Healthy, 429 U S at

287. After all, it was Torres-Rivera s conplaint about her,
shortly after her meno to him that initiated the investigation,
and plaintiff need not produce a "snoking gun" to carry this

bur den. Lewis v. Gty of Boston, 321 F.3d 207, 219 (1st Gr.

2003) .
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Al of this is to no avail for plaintiff if, under the
third test, the defendants have net their burdens of both
per suasi on and proof to denpnstrate other reasons for the adverse
actions besides her speech. The uncontested facts and the
docunent ati on subm tted by defendants supply several such reasons.
Plaintiff, as the party opposi ng sumary judgnent, has not produced
any evidence creating a material issue of fact that she woul d not

have been termnated in any event for insubordination or for

absent eei sm See Anderson v. Liberty Lobby, Inc., 477 U S. 242,

249 (11986).

Def endants’ uncontested evidence that plaintiff would
have been termnated anyway is buttressed by the conclusions
reached during the adm nistrative investigation and appeal. The
report by Rivera-Buonono concluded that plaintiff violated severa
departrmental policies unconnected to her speech. It found that
plaintiff was absent w thout authorization for a prolonged period
and that she di sobeyed several direct orders to submt a report on
the investigation, which constituted insubordination. Mor eover
the uncontested fact is that she was required to identify her
informant to her supervisors; refusal to do so anmounted to
i nsubordi nation. The record plainly shows i nsubordination.

Def endants also submitted a sworn statenent from the
hearing officer, who concluded there was both unauthorized absence

and i nsubordi nati on, and who says that he decided the i ssues at the
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hearing "based on the law and the evidence there presented. No
ot her factors were taken into consideration when deciding on the
facts of the hearing . . . and no one intervened with ny
recomendations, either before or after the hearing." Plaintiff
testified at that hearing and was represented there by an attorney.
The defendants have offered anple uncontested evidence that the
sane deci sions as to her enpl oynent woul d have been reached whet her

or not plaintiff sent the neno to Torres-Rivera. See M. Healthy,

429 U. S. at 285; Wtrwal, 70 F.3d at 171.%

Plaintiff protests in her brief to us that these
determ nations, nmade during the disciplinary process, were
factually incorrect in various ways. W assune that it would be
probative for plaintiff if she could show she was subjected to a
bi ased kangaroo court in the disciplinary process. But her
obj ections conme too |ate. Even assum ng, dubitante, that such
evi dence exists, she failed to contest these facts before the
district court within the deadlines established by the | ocal rules,

and to provide evidence -- not just assertions -- that the process

1 As to the change in plaintiff's duties, as discussed
above, plaintiff's owm sworn statenent indicates that this change
was tenporary. The only renmedies still at stake in the case are
enotional distress and simlar damages, and plaintiff has not
adequately denonstrated that she suffered any such harm from
what ever changes in duties occurred. See Menphis Cnty. Sch. Dist.
v. Stachura, 477 U S 299, 309-10 (1986) (dammges in 8 1983 case
based on First Amendnment nust be conpensatory). This is not a
situation conparable to Nethersole, 287 F.3d at 17, where a
university's statewi de vice president was transferred to another
canpus and nade an assi stant dean.
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had been biased and flawed. Plaintiff has lost the right to nmake
t hese argunents. Parties ignore rules such as Local Rule 311.12 at

their peril. Ruiz-Rivera, 209 F.3d at 27-28. "[T]he decision to

sit idly by and allow the summary judgnent proponent to configure
the record is likely to prove fraught with consequence. This case
is no exception." Kelly, 924 F.2d at 358.

Because defendants have carried their M. Healthy burden

on the facts of record, the First Anendnent claimfails.

C. Conspiracy

Finally, plaintiff alleges a conspiracy to deprive her of
civil rights, actionable under 42 U S. C 88 1983 and 1985(3)
Under 8§ 1985(3), a conspiracy nust be notivated by sone "racial, or
per haps ot herwi se cl ass-based, invidiously discrimnatory aninus."

Bray v. Alexandria Wnen's Health dinic, 506 U S 263, 268-69

(1993) (quoting Giffin v. Breckenridge, 403 U S. 88, 102 (1971));

see Ronero-Barcelo v. Hernandez- Agosto, 75 F.3d 23, 34 (1st G

1996). Plaintiff failed to offer any indication whatsoever that
this threshold requirenment of class-based ani nus has been net.

To denonstrate conspiracy under § 1983, plaintiff nust
show "an actual abridgenent of sone federally-secured right.”
Ni eves v. MSweeney, 241 F.3d 46, 53 (1st G r. 2001) ("The fact
that a plaintiff styles her claimas a conspiracy . . . does not
dimnish her need to show a constitutional deprivation."); see

Earle v. Benoit, 850 F.2d 836, 844 (1st Cr. 1988). Plaintiff
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cannot resuscitate her failed constitutional clains to prove
conspiracy. Summary judgnent was proper agai nst both clains.
L1,
For the reasons stated in this opinion, the judgnent of

the district court is affirmed. Costs are awarded to defendants.

-27-



